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Virginia’s New Voter ID Law: 
How Provisional Ballots Threaten to Suppress the Vote and Ruin Election Night 

 
Background on Voter ID Laws 
 
Across the country, state legislatures have proposed, and many have passed, new laws aimed at 
cracking down on what they perceive as a growing threat:  voter fraud.1   There’s little evidence that 
widespread voter fraud exists, but states still insist that the only way to protect democracy is to require 
voters prove their identity before being allowed to vote.2   
 
Many states have passed legislation requiring that voters present photo IDs to vote, although 
impersonating another person at the polls is virtually non-existent.3  This type of voter ID law 
disproportionately affects the old, the poor, and members of minority groups, who lack access to photo 
IDs.4  
 
Virginia’s new voter ID law is different.  Virginia does not require voters to present photo IDs.  But it 
might still manage to do substantial harm on Election Day, including suppressing votes and throwing the 
results of the election into doubt.   
 
Virginia’s Voter ID Law Is Not a “Photo ID Law” 
 
Unlike other states’ photo ID laws, Virginia actually expands the types of IDs it will accept at the polls.5  
Photo IDs are not required, and in fact voters can now present all sorts of non-photo IDs – voter 
registration cards, utility bills, student ID cards, even hunting licenses – to cast their votes.   
 
To make it easier on voters, and to minimize claims of voter suppression, Governor McDonnell issued an 
Executive Order6 requiring the State Board of Elections (BOE) to mail a new voter registration card to 
every Virginia voter to be used as ID on Election Day.   

                                                             
1
 Since the beginning of 2011, 40 states introduced new legislation to restrict voting. Voting restrictions have been 

adopted in 17 states.  Wendy Weiser, “The mean-spirited, massive drive to cut down the vote, state by state” 
http://www.niemanwatchdog.org/index.cfm?fuseaction=background.view&backgroundid=00634  
2 A recent Richmond Times-Dispatch investigation into voter fraud in Virginia uncovered instances of voter fraud: 
most were of felons attempting to vote illegally.  Not a single case involved a person lying about their identity at 
the polls. http://www2.timesdispatch.com/news/2012/apr/22/tdmain01-va-investigates-voter-fraud-ar-1859666/  
3 See Weiser. 
4 See Weiser. 
5 Code of Virginia § 24.643 
6 Executive Order No. 45 (2012) 
http://www.governor.virginia.gov/PolicyOffice/ExecutiveOrders/viewEO.cfm?eo=45  
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http://www2.timesdispatch.com/news/2012/apr/22/tdmain01-va-investigates-voter-fraud-ar-1859666/
http://www.governor.virginia.gov/PolicyOffice/ExecutiveOrders/viewEO.cfm?eo=45


 
Virginia’s Startling Use of Provisional Ballots 
 
Though the ID expansion seems like a positive step, Virginia changed its voting law in a very significant 
and suppressive way.  Under the new law, Virginia requires voters to cast a provisional ballot if they do 
not show proper ID at the polls.  In the past, if a voter did not have sufficient ID, she could simply sign an 
affirmation indicating she was who she said she was.  She could then cast her vote, and her vote would 
be counted.   
 
Now, a voter without suitable ID will only be able to cast a provisional ballot.  That ballot will not be 
counted on Election Night.  The ballot might not be counted at all.  Under the Virginia law, the voter has 
3 days to submit proper identification, and only after the ID is submitted will the vote be counted.   Even 
if there is no sign of voter fraud – e.g., the person’s name is on the voter rolls and only one person 
showed up claiming to be her – the Board of Elections has no authority to count the vote without a copy 
of the voter’s ID.     
 
How Bad Could It Be? 
 
In the last presidential election, Virginians cast over 9,000 provisional ballots.7  Most of those ballots – 
72% – were rejected.8   
 
Virginia’s new law, with its new restrictions, stands to dramatically increase the number of provisional 
ballots cast, as well as the number rejected.   And with the polls showing an extremely tight presidential 
race in Virginia, a difference of several thousand votes could make all the difference in the outcome of 
the election.    
 
And because we will not know how many provisional ballots will be counted until days after the 
election, if the race’s margin is razor thin, we might not know the outcome of the election for days. 
 
The last thing America needs is another uncertain presidential election, or for the provisional ballot to 
become the new hanging chad.   
 
What We Can Do 
 
Fight DOJ Pre-Clearance:  Changes to Virginia voting law must be pre-cleared by the U.S. Department of 
Justice.  Because Virginia’s new law expands the type of ID accepted at the polls, it’s likely DOJ will not 
halt the new law, as it has other states’ attempts at requiring photo ID.  Although a long shot, the 
provisional ballots might just be enough of an issue to give DOJ pause. 
 
Recommendation: It may be worthwhile to partner with other voting rights organizations to convince 
DOJ that the requirement to submit ID within 3 business days is an unfair burden on minority voters, 
especially the poor or elderly who may not have access to copiers, scanners, faxes, and email.  Perhaps 
we can persuade them that the follow-up is an unnecessary poll tax, considering there are less onerous 

                                                             
7US Election Assistance Commission, The 2008 Election Administration and Voting Survey, November 2009,   
http://www.eac.gov/assets/1/Documents/2008%20Election%20Administration%20and%20Voting%20Survey%20E
AVS%20Report.pdf   
8 See EAC Survey, p. 48. 

http://www.eac.gov/assets/1/Documents/2008%20Election%20Administration%20and%20Voting%20Survey%20EAVS%20Report.pdf
http://www.eac.gov/assets/1/Documents/2008%20Election%20Administration%20and%20Voting%20Survey%20EAVS%20Report.pdf


ways of ensuring fraud has not occurred (such as allowing the BOE to compare voter signatures, as 
proposed by Governor McDonnell, or giving the BOE discretion in counting ballots when the voter 
appears on the rolls and does not seem to have voted more than once).  
 
Get voter registration cards to every voter:  Governor McDonnell’s Executive Order requires the BOE 
mail new voter registration cards to serve as acceptable voter ID by October 1, 2012.  Neither he nor the 
state legislature allocated additional funds to pay for the new cards, so this directive, as well as other 
outreach efforts, may be a burden on the state.    
 
Recommendation:  Along with other voting rights organizations, pressure the Governor and Board of 
Elections to make sure the plan for reissuing the cards is on track.  
 
Educate voters on new voting requirements:  We have to make sure that voters receive accurate 
information about the new law.  Just weeks ago, one news outlet reported photo ID would be required 
to vote in the primaries on June 12.9  Not only did they get the photo ID requirement wrong, but the 
new law wasn’t even in effect for the primaries.   
 
Recommendations: Gottavote.org is already an excellent tool for voters, and is perfect resource for the 
media and other groups.  Reach out to advocacy groups and media outlets to make sure they know the 
changes in the law and that they publicize the correct information.  
 
Eliminate misinformation on Election Day:  Poll workers are going to need all the help they can get to 
make sure they give out correct information and follow correct voting procedures.  No voter should 
receive a provisional ballot if she is eligible for an official ballot, and each provisional voter should know 
what to do to make sure her vote gets counted.  
 
Recommendations:  Coordinate with county Democratic Committees and, at the polls, distribute fliers 
with list of acceptable ID and provisional ballot rules, so that voters get information directly from us.  
Make sure the BOE includes the phrase “New law requires you to bring this card (or other acceptable ID) 
to vote” on the newly-sent voter registration cards, as directed in the Governor’s Executive Order.  
Include information on ID during our GOTV calls before and on Election Day.   
 
After Election Day, all votes should be counted:  A voter’s provisional ballot is not counted unless the 
voter follows up and submits required ID within 3 days of the election.  Because of these extra steps, 
there is a risk that some votes will never be counted.   
 
Recommendations:  In a perfect world, our voter education efforts would be enough to limit the number 
of provisional ballots cast.  But we must also make sure that voters who do cast provisional ballots know 
what they must do to get their votes counted.  Close monitoring of BOE guidance on this is extremely 
important, and training on provisional ballots must be given to participants in OFA-VA’s voter protection 
program.   Follow-up with any voter who voted provisionally may be important after Election Day, and 
so we should look into ways of capturing provisional voting data.  The Governor has directed the BOE to 
allow general registrars and boards to make reminder calls to all provisional voters; we should put 
pressure on them to make sure they do this.   
 

                                                             
9 June 9, 2012 Washington Post http://www.washingtonpost.com/local/va-politics/virginia-voter-id-law-does-not-
apply-to-tuesdays-primary-election/2012/06/09/gJQAQH5oQV_story.html  
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http://www.washingtonpost.com/local/va-politics/virginia-voter-id-law-does-not-apply-to-tuesdays-primary-election/2012/06/09/gJQAQH5oQV_story.html


Conclusion 
 
Virginia’s new Voter ID law expands the types of ID that voters can present to vote, which in theory 
makes it easier for Virginians to cast their votes.  But with a new reliance on provisional ballots, Virginia 
has made it likely that many eligible voters who lack ID won’t have their votes counted.  There are many 
ways we can advocate for best practices and fairer policies, to make sure Virginians’ voices are heard on 
Election Day.  Every vote counts, and every vote should be counted.   
 


